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Protest that solicitation for road maintenance in a national 
forest subjects bidders to unreasonable financial risks 
because it requires the submission of a single per-mile 
price for "maintenance," rather than breaking out each work 
element separately for payment on a unit basis, is without 
merit where the solicitation contains sufficient information 
for offerors to compete intelligently and on equal terms; 
there is no legal requirement that solicitations eliminate 
all risk for the contractor. 

Ronald E. Borello protests invitation for bids (IFB) 
No. R1-5-88-73 issued by the Forest Service, United States 
Department of Agriculture, for road maintenance in the 
Clearwater National Forest. M r .  Borello, who was awarded 
the prior year's contract, maintains that the terms of the 
solicitation place an undue financial risk on prospective 
contractors. 

We deny the protest. 

The solicitation's scope of work required the contractor to 
furnish all labor, equipment, supervision, transportation, 
operating supplies and incidentals necessary to perform road 
maintenance including blading and shapinq, maintaininq 
drainage facilities and removal of sloughs and slides. The 
IFB, which was for a base year plus 2 option years, 
described which roads were to be maintained under the first 
year of the contract and contained 5 1/2 single-spaced 
pages of specifications. In addition to requiring the use 
of a motor grader, the IFB specifications advised bidders 
that "a variety of equipment such as but not limited to" a 
backhoe/loader, dump truck, power saws and hand tools "may 



be necessary t o  e f f i c i e n t l y  complete t h e  c o n t r a c t  require- 
ments." Prospec t ive  b idders  were urged t o  complete a s i t e  
i n s p e c t i o n  t o  examine any c o n d i t i o n s  t h a t  might a f f e c t  t h e  
c o s t  of c o n t r a c t  performance. 

The IFB Schedu le  was broken i n t o  f i v e  items, each of which 
represented  a d i f f e r e n t  geographica l  area. With in  each item 
were two  s u b i t e m s :  "Maintenance," which included most of 
t h e  work and was t o  be bid on a per-mile basis ;  and "Hourly 
Renta l  (Motor Grade r ) , "  which was t o  be bid on a per-hour 
basis. Under t h e  c o n t r a c t ,  t h e  c o n t r a c t o r  is t o  n o t i f y  t h e  
F o r e s t  S e r v i c e  when t h e  work on a p a r t i c u l a r  road segment 
has been completed. The l e n g t h  of t h a t  segment is t h e n  
measured, t h e  work inspec ted  and, i f  the wbrk is accepted,  
payment is made. 

The p r o t e s t e r  contends t h a t  t h e  s o l i c i t a t i o n  cannot be bid 
f a i r l y  since v i r t u a l l y  a l l  t h e  work is included wi th in  t h e  
s i n g l e  "main tenance"  subitems. In  p a r t i c u l a r ,  t h e  p r o t e s t e r  
argues t h a t  t h e  amount of r i s k  normal t o  t h e  work of road 
main tenance  i n  mountainous t e r r a i n  subjec t  t o  ear th  slides 
and trees f e l l e d  n o t  o n l y  by win ter  s torms but logging 
o p e r a t i o n s  is g r e a t l y  inc reased  by t h e  requirement t o  bid 
on d i f f e r e n t  ma in tenance  t a s k s  wi th in  a s i n g l e  b id  i t e m .  
The p r o t e s t e r  sugges t s  t h a t  i f  the  I P B  permitted bidding on 
major s e v e r a b l e  requirements  of t h e  c o n t r a c t  s e p a r a t e l y ,  
t h a t  would decrease t h e  amount of r i s k  t o  a p rospec t ive  
bidder  t o  a n  a c c e p t a b l e  l e v e l .  The p r o t e s t e r  urges t h a t  a 
pre-bid conference be he ld  t o  c l a r i f y  s p e c i f i c a t i o n  
requirements  and recommends t h a t  instead of r e q u i r i n g  a 
s i n g l e  per-mile bid f o r  "Maintenance," t h e  IFB Schedule be 
d iv ided  i n t o  n i n e  s e p a r a t e  items f o r  each of which estimated 
q u a n t i t i e s  should be provided and f o r  which t h e  c o n t r a c t o r  
should be paid on a u n i t  basis. A s  examples, "d isposa l"  of 
d e b r i s  would be paid f o r  per  cubic  yard,  and each c u l v e r t  
cleaned would be paid f o r  i n d i v i d u a l l y  as would each "p iece"  
of merchantable  t imber  removed from t h e  roadway. 

z 

The p r o t e s t e r  a l so  contends t h a t  t h e  IFB's i d e n t i f i c a t i o n  of 
on ly  a motor g rade r  as requi red  equipment is inadequate  t o  
put  p rospec t ive  b idde r s  on n o t i c e  as t o  t h e  type  of  
equipment t h a t  is a c t u a l l y  necessary t o  complete per for -  
mance. According t o  t h e  p r o t e s t e r ,  i t s  exper ience  has been 
t h a t  t h e  backhoe/loader,  power saw, dump t r u c k  and hand 
t o o l s  l i s ted  i n  t h e  IFB as equipment which "may be 
necessary" f o r  performance of t h e  c o n t a c t  a l l  are a b s o l u t e l y  
necessary.  The p r o t e s t e r  t h e r e f o r e  contends t h a t  a l l  t h i s  
equipment should be requi red  under t h e  terms of t h e  
s o l i c i t a t i o n  so t h a t  p rospec t ive  b idders  could factor i n t o  
t h e i r  b ids  t h e s e  equipment c o s t s .  
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The F o r e s t  S e r v i c e  acknowledges t h a t  it could reduce t h e  
r i s k  t o  t h e  c o n t r a c t o r  by adopt ing t h e  p r o t e s t e r ' s  recommen- 
d a t i o n  of breaking t h e  road maintenance work i n t o  s e p a r a t e  
elements which would be i n d i v i d u a l l y  measured and paid f o r .  
In8the c o n t r a c t i n g  o f f i c e r ' s  judgment,  however, t h e  t a s k  of 
measuring each i t e m  of work performed, f o r  purposes of 
payment, w o u l d  unacceptably increase t h e  complexity of 
c o n t r a c t  a d m i n i s t r a t i o n .  

The agency a l s o  contends t h a t  t h e  IFB as  w r i t t e n  does not 
impose upon p rospec t ive  b idde r s  a l e g a l l y  ob jec t ionab le  
degree  of r i s k .  The F o r e s t  Se rv ice  notes  t h a t  t h e  roads t o  
be maintained dur ing  t h e  base year  a r e  i d e n t i f i e d  and t h a t  
it expec t s  t h a t  through s i t e  inspec t ions  t h e  b idders  should 
be i n  a p o s i t i o n  t o  e v a l u a t e  current c o n d i t i o n s  and make a n  
a p p r a i s a l  of changes which may occur p r i o r  t o  performance, 
thereby  al lowing them t o  f a c t o r  t h e  degree of r i s k  i n t o  
t h e i r  b ids .  I n  t h i s  regard ,  t h e  c o n t r a c t i n g  o f f i c e r  p o i n t s  
ou t  t h a t  roads i n  t h e  a r e a  are maintained on an annual ,  
r o t a t i n g  basis so it is p o s s i b l e  f o r  p rospec t ive  b idde r s  t o  
compare roads which have been m a i n t a i n e d  during t h e  p a s t  
year  with t h o s e  which have not  as an a id  i n  judging how much 
d e t e r i o r a t i o n  occurs .  The agency a l s o  cons ide r s  it 
a p p r o p r i a t e  simply t o  c a u t i o n  b idders  i n  t h e  IFB as  t o  what 
equipment, o t h e r  t h a n  t h e  motor g r a d e r ,  may be needed t o  
perform t h e  c o n t r a c t ,  r a t h e r  t h a n  t o  p r e s c r i b e  a l l  t h e  
equipment t o  be used, since t h a t  would r e s t r i c t  t h e  b i d d e r ' s  
d i s c r e t i o n  as t o  i t s  method of performance. 

W e  unde r s t and  t h e  essence of Mr. B o r e l l o ' s  p r o t e s t  t o  be 
t h a t  t h e  s o l i c i t a t i o n  imposes an  unreasonable f i n a n c i a l  r i s k  
on b idde r s  because it r e q u i r e s  them t o  i n c l u d e  wi th in  t h e  
s i n g l e  bid p r i c e  f o r  "main tenance"  t a s k s  whose magnitude is 
not known u n t i l  t h e  t i m e  f o r  performance. The p r o t e s t e r  
s u g g e s t s  as t h e  "most f e a s i b l e "  method of reducing t h i s  r i s k  
t h e  s p l i t t i n g  of t h e  maintenance work i n t o  n i n e  s e p a r a t e  
l i n e  i t e m s  t o  be paid f o r  on a p e r - u n i t  basis. 

What t h e  p r o t e s t e r  is sugges t ing  is a r e s t r u c t u r i n g  of t h e  
s o l i c i t a t i o n  t o  e l i m i n a t e  t h e  r i s k  t h a t  he w i l l  be required 
t o  provide a s e r v i c e  f o r  which there  is no s p e c i f i c  formula 
f o r  compensation. While o f f e r o r s  m u s t  be given s u f f i c i e n t  
detai l  i n  a s o l i c i t a t i o n  t o  enable  them t o  compete i n t e l -  
l i g e n t l y  and on a r e l a t i v e l y  equa l  basis,  Automation 
Management Consu l t an t s ,  I n c . ,  B-231986, Nov. 21, 1988, 88-2 
CPD If 494, t h e r e  is  no requirement t h a t  t h e  s o l i c i t a t i o n  be 
so de t a i l ed  as t o  eliminate a l l  performance u n c e r t a i n t i e s  
and r i s k s .  Ameriko Main tenance  Co., B-230994, J u l y  22, 
1988, 88-2 CPD 11 73. I n  t h i s  regard,  we have noted t h a t  
s e r v i c e  c o n t r a c t s ,  by t h e i r  very na tu re ,  o f t e n  involve 
computing p r i c e s  based on v i s u a l  i n spec t ions ,  and t h a t  t h e  
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presence of some element of r i s k  does not make a s o l i c i t a -  
t i o n  improper. -* Id ' Triple  P Service ,  Inc . ,  B-220437.3, 
ADr.  3,  1986, 86-1 CPD 318. We t h u s  have found t h a t  where 
a- s o l i c i t a t i o n  f o r  s e r v i c e s  provides  information on t h e  a r e a  
t be maintained,  and t h e  b i d d e r s  are advised t o  complete a 
s f t e  v i s i t ,  it is not  necessary  f o r  t h e  s p e c i f i c a t i o n s  t o  
m e n t i o n  specific q u a n t i t i e s .  
5-230994, supra. 

I n  t he  present s i t u a t i o n ,  t h e  s o l i c i t a t i o n  provides  t h e  
number of  miles of road t o  be maintained i n  each area. The 
bidder determines what it w i l l  c o s t  t o  m a i n t a i n  t h e  road per 
m i l e  and m u l t i p l i e s  t h a t  f i g u r e  by t h e  number of miles of 
road t o  be cleared. The hour ly  ren ta l  c o s t  of t h e  motor 
grader is added t o  t h e  above amount t o  determine the  t o t a l  
b id  i t e m .  Given t h e  informat ion  provided i n  t h e  solicita- 
t i o n  p l u s  t h e  informat ion  p rospec t ive  b idde r s  w i l l  ga in  by a 
s i te  v i s i t ,  w e  t h i n k  t h a t  t h e  information provided is 
s u f f i c i e n t  t o  p e r m i t  p rospec t ive  c o n t r a c t o r s  t o  s u b m i t  
i n t e l l i g e n t  b ids .  I n  t h i s  regard we note  t h a t  n i n e  b ids ,  
inc luding  one from t h e  p r o t e s t e r ,  were received by t h e  
F o r e s t  S e r v i c e  a f te r  t h e  p r o t e s t  was f i l e d .  

Ameriko Maintenance Co.,  

W e  a l s o  do not t h i n k  t h a t  i n  order t o  assure f a i r  competi- 
t i o n  without  undue r i s k  t o  t h e  bidders  the  government need 
go t o  t h e  l e n g t h s  of s p e c i f y i n g  as a contract requirement-- 
as  t h e  p r o t e s t e r  contends--al l  t h e  equipment  and t o o l s  t o  be 
used i n  t h e  performance of t h e  c o n t r a c t .  I t  is u l t i m a t e l y  
t h e  b idde r ' s  r e s p o n s i b i l i t y  t o  determine what equipment w i l l  
be necessary  t o  s a t i s f a c t o r i l y  perform t h e  contract on 
schedule, and t h e  cavea t  i n  t h e  s o l i c i t a t i o n  as t o  t h e  types  
of equipment which may prove necessary ,  i n  conjunct ion  wi th  
t h e  b i d d e r ' s  judgment  as informed by a s i t e  v i s i t ,  should 
provide an adequate basis f o r  compet i t ion .  

F i n a l l y ,  we note  t h e  p rov i s ions  a t  issue here affected a l l  
o f f e r o r s  e q u a l l y ,  and t h e  fact  t h a t  o f f e r o r s  may respond 
d i f f e r e n t l y  i n  c a l c u l a t i n g  t h e i r  p r i c e s  is a matter of 
bus iness  judgment and does not preclude a f a i r  compet i t ion .  
American Maid Maintenance, B-227909, Oct. 2, 1987, 67 Comp. 
Gen. - , 87-2 CPD a 326. 
The p r o t e s t  is denied.  

G e n e r a l  Counsel 
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